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Bridging the Gap Between Constitutional Ideals and Contemporary Realities: 

A Human Rights Approach to Working Women 

Dr. Shubhangi Bhaid 

Assistant Professor,TMV's Lokmanya Tllak Law College, Pune 

Abstract :- This paper critically examines the 

disjunction between the constitutional 

commitment to gender equality and the lived 

realities of working women in India. Situated 

within a human rights framework and the 

paradigm of transformative constitutionalism, it 

argues that although the Indian Constitution 

enshrines equality, dignity, and non-discrimination 

as foundational democratic values, women's 

participation in the workforce remains structured 

by systemic inequality. Persistent wage disparities, 

occupational segregation, the feminization of 

informal and precarious labour, the 

disproportionate burden of unpaid care work, and 

pervasive workplace harassment reflect the 

structural limitations of formal legalism. 

Drawing on normative political theory­

particularly liberal egalitarianism, feminist anti ­

subordination theory, the capability approach, and 

intersectionality-the paper evaluates whether 

India's constitutional and statutory framework has 

advanced substantive equality. It analyses relevant 

constitutional provisions alongside key legislative 

instruments, including the Equal Remuneration 

Act, the Maternity Benefit Act, and the Sexual 

Harassment of Women at Workplace Act, as well 

as landmark judicial decisions that have expanded 

the jurisprudence of workplace dignity and 

autonomy. 

The paper contends that notwithstanding 

a robust normative architecture, weak 

enforcement mechanisms, entrenched socio­

cultural hierarchies, and structural economic 

barriers impede transformative change. It 

concludes that bridging the gap between 

constitutional ideals and lived realities requires a 

rights-based model of governance grounded in 

redistribution, recognition, representation, and 

institutional accountability-one that reimagines 

equality as a lived democratic practice rather than 

merely a formal constitutional guarantee. 

1.lntroductlon :- The sta tus of working women 

constitutes a critical indicator of a democracy's 

commitment to equality and socia l justice. 

Although women's labour force participation has 

expanded globally, their experiences continue to 

reveal structural Inequalities embedded In 

economic arrangements, social norms, and 

institutional practices. In India, this tension is 

particularly acute. The Constitution guarantees 

equality, dignity, and non-discrimination ; yet the 

everyday conditions of working women frequently 

fall short of these normative commitments . 

Women contribute across diverse 

sectors-including agriculture, Informal labour, 

corporate employment, public administration, 

education, healthcare, and entrepreneurship. 

Nevertheless, their participation remains shaped 

by persistent wage gaps, occupational segrega tion, 

precarious employment conditions, and 

underrepresentation in leadership pOSi tions. ,.h 

disproportionate burden of unpaid care work 

further constrains economic mobility and 

professional advancement. These realities 

demonstrate that access to employment alone Is 

an inadequate measure of equality; the quality, 

security, and dignity of work are equally 

determinative. 

A human rights fram ework offers a criti ca l 

lens through which to assess thi s disparity. 

Equality is not merely aspirational but enforc able, 

encompassing equal remuneration, sa fe working 

conditions, maternity protection, and fr edom 

from discrimination and harassment. Both 

international human rights Instruments and the 

Indian constitutional framework Impose positive 

obligations on the State to dismantle structural 

barriers that impede women's full participation In 

economic and public life. 
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This paper argues that despite a 
comprehensive constitutional and statutory 

framework, the persistence of informalization, 

socio-cultural constraints, and weak enforcement 

mechanisms continues to undermine substantive 

equality for working women, By integrating 

normative political theory with constitutional and 

empirical analysis, the study assesses whether 

India's legal architecture has meaningfully 

transformed women's lived experiences. It 

contends that bridging the gap between 

constitutional ideals and contemporary realities 

requires rights-based governance grounded in 

accountability, intersectionality, and structural 

reform. 

2. Normative Political Theory and the Human 

Rights Framework :- Normative political theory 

furnishes the evaluative framework through which 

laws and institutions are assessed for justice, 

legitimacy, and moral coherence. At its core lie 

questions of distributive fairness, equality, and the 

justification of power, The condition of working 

women thus becomes a critical site of inquiry, 

testing whether constitutional democracies 

genuinely fulfil their egalitarian commitments or 

merely articulate them in principle. 

Within liberal egalitarian thought, 

particularly Rawls' conception of justice as 

fairness, ~ocial and economic inequalities are 

permissible only insofar as they benefit the least 

advantaged and operate under conditions of fair 

equality of opportunity, Transposed to labour 

-

, onference Special Issue 2nd 

rei t' a Ions, this framework requires more than 

formal non-discrimination' it necessitates 
structural reforms that' dismantle barriers 
rest · , flCtIng women's access to employment, 

advancement, and economic security. Feminist 

scholarship, however, has long criticized 
liberalism" . s emphasIs on formal equalIty for 
neglecting deeply embedded gendered hierarchies 
with ' In family structures, labour markets, and 
socio-cultural norms, 

Feminist anti -subordination theory, 
alongside Nancy Fraser's tripartite model of 

redistribution, recognition, and representation, 

reorients the analYSis toward substantive equality. 

Justice, from this perspective, demands the 

transformation of structural conditions that 

sustain disadvantage-including the unequal 

distribution of unpaid care work, occupational 

segregation, and women's exclusion from 

institutional decision-making. Equality must 

therefore be transformative in substance rather 

than merely procedural in form, 

The human rights framework reinforces 

this substantive orientation by translating 

normative claims into binding legal obligations. It 

imposes positive duties upon the State to 

dismantle systemic discrimination and to secure 

conditions under which women can participate 

fully and equally in economic and public life. 

Complementing this approach, the capability 

framework evaluates justice in terms of effective 

freedoms-such as agency, economic 

independence, and participatory capacity-rather 

than the mere formal recognition of rights. 

Taken together, these theoretical 

perspectives converge on a central constitutional 

premise: democratic legitimacy is inseparable from 

substantive gender justice. A constitutional order 

that proclaims equality while permitting 

entrenched structural disadvantage remains 

normatively deficient. Accordingly, the lived 

experiences of working women provide a decisive 

measure of whether constitutional democracy 

achieves transformative equality in practice rather 

than merely in rhetoric. 
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2. Normative Political Theory and the Human 

Rights Framework :- Normative political theory 

furnishes the evaluative framework through which 

laws and institutions are assessed for justice, 

legitimacy, and moral coherence, At its core lie 

questions of distributive fairness, equality, and the 

justification of power, The condition of working 

women thus becomes a critical site of inquiry, 

testing whether constitutional democracies 

genuinely fulfil their egalitarian commitments or 

merely articulate them in principle. 

Within liberal egalitarian thought, 

particularly Rawls' conception of justice as 

fairness, ~ocial and economic inequalities are 

permissible only insofar as they benefit the least 

advantaged and operate under conditions of fair 

equality of opportunity, Transposed to labour 

socio-cultural norms. 

Feminist anti-subordination theory, 

alongside Nancy Fraser's tripartite model of 

redistribution, recognition, and representation, 

reorients the analysis toward substantive equality, 

Justice, from this perspective, demands the 

transformation of structural conditions that 

sustain disadvantage-including the unequal 

distribution of unpaid care work, occupational 

segregation, and women's exclusion from 

institutional decision-making, 

therefore be transformative in 

than merely procedural in form, 

Equality must 

substance rather 

this 
The human rights framework reinforces 

substantive orientation by translating 

normative claims into binding legal obligations, It 

imposes positive duties upon the State to 

dismantle systemic discrimination and to secure 

conditions under which women can partiCipate 

fully and equally in economic and public life, 

Complementing this approach, the capability 

framework evaluates justice in terms of effective 

freedoms-such as agency, economic 

independence, and participatory capacity-rather 

than the mere formal recognition of rights, 

Taken together, these theoretical 

perspectives converge on a central constitutional 

premise: democratic legitimacy is inseparable from 

substantive gender justice, A constitutional order 

that proclaims equality while permitting 

entrenched structural disadvantage remains 

normatively deficient. Accordingly, the lived 

experiences of working women provide a decisive 

measure of whether constitutional democracy 

achieves transformative equality in practice rather 

than merely in rhetoric. 
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3. Constitutional and Legal Framework in India :-

3.1 Constitutional Safeguards :- The Indian 

Constitution embodies transformative 

constitutionalism, seeking not only to establish 

governance structures but to restructure social 

relations grounded in justice, equality, liberty, and 

dignity. For working women, it functions both as a 

shield against discrimination and as an instrument 

of empowerment within a socio-political context 

historically shaped by patriarchy, caste hierarchy, 

and economic exclusion. 

The Preamble guarantees social, 

economic, and political justice and equality of 

status and opportunity, affirming women's 

participation in public and economic life as 

essential to democratic legitimacy. The 

constitutional equality code-Articles 14, 15, and 

16-forms the foundation of legal protection. 

Article 14 prohibits arbitrary state action and 

discriminatory employment practices. Article 15(1) 

forbids sex-based discrimination, while Article 

15(3) authorizes affirmative action, recognizing 

that formal equality may perpetuate disadvantage 

where social conditions are unequal. Article 16 

ensures equality of opportunity in public 

employment and rejects exclusionary or 
paternalistic service norms. 

Article 21 further strengthens protections 

by expanding the right to life to include dignity, 

livelihood, privacy, and safe working conditions. 

Judicial interpretation has thus integrated 

workplace rights into constitutional jurisprudence. 

The Directive Principles reinforce this 

framework. Articles 39(a) and 39(d) mandate 

adequate livelihood and equal pay for equal work ' 

Article 39(e) protects workers' health; and Articl~ 
42 requires humane working conditions and 

maternity relief. Article 51A(e) imposes a 

fundamental duty to renounce practices 

derogatory to women's dignity. Constitutional 

amendments providing reservations for women in 

local self-government (Articles 2430 and 243T) 

enhance political representation and participatory 
Justice. 

. . Collectively, these proviSions establish a 
multidimensional framework linking legal equality 

SOCial justice, and political inclusion, imposin~ 
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affirmative obligations on the State to secure 

substantive gender equality. 

3.2 Statutory Safeguards:- The constitutional 

guarantee of equality and dignity for working 

women is given effect through a set of 

comprehensive statutory provisions. While the 

Constitution articulates general normative values, 

statutory law gives effect to these guarantees by 

establishing enforceable rights, well-defined 

obligations for employers and the State, 

monitoring bodies, and remedial pathways. These 

safeguards are essential as they convert general 

constitutional values into specific, actionable rights 

that women can claim before administrative 

authorities and courts of law. In this regard, 

statutory safeguards constitute the "operational 

wing" of constitutional equality. 

One of the earliest and most important 

statutory measures to address gender-based 

economic discrimination was the Equal 

Remuneration Act, 1976, which is now 

consolidated under the Code on Wages, 2019. This 

statute provides for equal remuneration to men 

and women for the same work or work of a similar 

character. This statute prohibits discrimination not 

only in the payment of wages but also in the 

recruitment process, thereby addreSSing the 

problem of occupational segregation. The "equal 

pay for equal work" formula enhances women's 

negotiating power in the labour market and aims 

to close the wilge gap. The affirmation of 

economic equality as a statutory right reinforces 

the constitutional mandate under Article 39(d) and 

recognizes that economic independence is the 
core of gender justice. 

The Maternity Benefit Act, 1961 (a 

amended in 2017) is another important legiSlativ: 
protection that engages with th e nexus of gender 
reproduction, and work. The Act provides for pai~ 
maternity leave med' I b 

. ' Ica onuses, nursing breaks, 
;~d ~orotectlOn against dismissal during pregnancy. 

e 17 amendment th t 
t . a added paid leave up to 
wenty-slx weeks was . 

recognizin a major move towards 
g care Work as a so . I 

rath h cia responsibility 
e. r. t an a personal obligat/'on . re The provision 

qUlring creche f ' " . 
employin . aCllitles In establishments 

g a certain nu b 
m er of workers is also a 
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IV
O The Sexual Harassment of Women at 

lace (prevention, Prohibition, and Redressalj 
workP . II t ' 2013 Is a major m es one In workplace law. 
Act, t which is based on constitutional values 
The AC , 

. ted In Vishaka v. State of Rajasthan I 
enuncl3 . . . ' s 

d 'n its definition of sexual harassment and 
broa I . . 

'ders it a violation of Articles 14 15 and 21 coos, . , " . 
Act reqUires Internal Complaints Committees 

The . 
'n workplaces and Local Complaints Committees at 
I h ' the district level to cover t e unorganized Sector. 

Notably, the Act places the burden on employers 

to develop preventive measures through training, 

awareness, and disclosure statements. The Act 

brings constitutional dignity into the governance of 

the workplace by institutionalizing grievance 

redressal and moving from punishment to 

prevention. 
The recent harmonization of labour laws 

into comprehensive labour codes has also 

impacted the legal framework. The Code on 

Wages, 2019 ensures uniformity in wage-related 

protections and promotes gender non­

discrimination in wages. The Occupational Safety, 

Health and Working Conditions Code, 2020 

ensures protections in relation to working hours, 

health standards, and welfare facilities, including 

night shifts and hazardous occupations. The Code 

on Social Security, 2020 extends coverage to 

include certain unorganized, gig, and platform 

workers. This is a particularly significant move in 

light of the feminization of the gig economy. 

Extending social security benefits such as 

maternity benefits, insurance, and welfare 

schemes will help fill the protection gap that has 

existed for women who are not formally 

employed. 

Apart from labour-specific legislation, 

other laws also influence women' s working 

conditions. The Protection of Women from 

Domestic Ifiolence Act, 2005 recognizes economic 
abuse and protects women's rights to resldeno:, 

maintenance, and protection orders. By addressing 
violence and financial dependence at home. it 

helps women remain in the workforce. Likewise, 

anti-trafficking laws, child labour prohibitions, and 

bonded labour regulations target forms of 
structural exploitation that disproport ionately 

affect women and girls. Together, these laws 

acknowledge that workplace inequality is closely 
linked to broader social vulnerabil iti es. 

Despite this broad legal framework, 
serious implementation challenges remain. A large 

number of Indian women work in the informal 
sector, domestic service, agriculture, or home­

based industries, where enforcement is weak. 

Many women are unaware of their legal rights. 
Institutions such as labour inspectors and 

complaints committees often lack adequate 

training, independence, or resources. Fear of 

retaliation, job loss, SOcial stigma, and financial 

dependence further discourage women from 

seeking remedies. As a result, the gap between 

legal proviSions and lived realities continues to 

limit the transformative impact of these 
safeguards. 

Although the statutory framework 

reflects progressive intent and aligns with 

constitutional principles, its success depends on 

strong governance. Improving labor inspections, 

digitizing grievance systems, ensuring time-bound 

inquiries, expanding legal awareness, and 

extending protections to gig and platform workers 

are essential steps. Better coordination between 

central and state governments, along with gender­

sensitive budgeting and monitoring, can 

strengthen accountability. 

In this sense, statutory safeguards act as a 

bridge between constitutional ideals and 

workplace realities. When properly implemented, 

they do more than regulate employment-they 

promote substantive equality, economic 

independence, and gender justice. 

4. Empirical Reality and Contemporary 

Circumstances ;- Despite const itutional and 

statutory protections, the lived experiences of 
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The disproportionate burden of unpaid care work 

creates a Ndouble burden," restricting career 

advancement, mobility, and skill development. 

Economic inequality Is therefore closely linked to 

cultural expectations. 

Workplace safety remains precarious, 

Although laws prohibit harassment and unsafe 

conditions, enforcement gaps persist. Inadequate 

complaint mechanisms and fear of retaliation 

deter reporting. Marginalized groups-including 

migrant, Dalit, tribal, and disabled women­

experience compounded discrimination. 

These realities demonstrate that equality 

in law does not ensure equality in practice. Gender 

discrimination intersects with caste, class, region, 

education, and employment status, producing 

layered disadvantages. Reform must therefore be 

grounded in empirical realities rather than formal 

guarantees alone. 
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h1tegrated and accountc bl ~ mechanisms, stronger 
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Technology and community-level aw areness 

Initiatives C(ln strengthen Implement(ltlon . Despite 

progress, structural reform (lnd soclo-cultural 

change remain essential. 

6. Case Laws and Landmark Judgments ;- Judicial 

interpretation has been central in translating 

constitutional principles into enforceable rights. 

Indian courts have increaSingly treated equality as 

a substantive commitment rather than mere 
formal symmetry. 

In Vishaka v. State of Rajasthan (1997), 

the Supreme COllrt recognized sexual harassment 

as a violation of constitutional rights and relied on 

international human rights standards to frame 

guidelines, This decision marked a significant step 

in recognizing workplace harassment as structural 
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dISC(iJ11 In ,Air India v. Nergesh Meerza (1981), 

questioned discriminatory service 
court 

t~e for women employees, signaling a 
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condltl from gender stereotypes. 
awaY 

(l'Iove 10 Municipal Corporation of Delhi v. 

1N0rkers (2000), maternity benefits were 

fe
J11ale 

d to casual and daily wage workers 
tende ." ' 

e~ haslzing SOCial Justice and expanding 

erYlP . ns to vulnerable women. 
otectlO 

p( In ,Anu; Garg v. Hotel Association of India 

) the Court struck down restrictions barring 
(2007 , . , . 

from workmg m establishments serving 
woJ11eo . 

I rejecting protective paternalism and 
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'ng women s autonomy. 
affirm' _ 

In Shayara Bano v. Union of India (2017), 

'nvalidation of instant triple talaq reinforced 
the I . . 

rinciple that constitutional equality overrides 
the P 

'minatory practices. 
discrl 

collectively, these judgments reflect a shift toward 

a rnore structural and intersectional understanding 

of equality. 

7. Towards Rights-Based Policymaking :- Bridging 

the gap between ideals and reality requires a 

rights-based approach to policymaking. This 

frarnework treats women as rights-holders and the 

State as accountable for delivering measurable 

outcomes. 
Ensuring fair equality of opportunity 

requires more than formal access-it demands 

structural reform. Policies must enhance real 

capabilities, not just legal entitlements. An 

intersectional perspective is essential, as gender 

discrimination often overlaps with caste, class, 

religion, disability, and migration status. 

Effective policymaking should focus on three key 

areas :-

• Redistribution : reducing economic inequality 

through wage parity, social security, and 

investment in care infrastructure. 

• Recognition : challenging stereotypes and 

discriminatory norms. 

• Representation: ensuring women's meaningful 

participation in decision-making bodies. 

• Gender-responsive budgeting, digital inclusion, 

skill development, and leadership opportunities 

are practical tools for empowerment. At the 

same time, technology-driven solutions must 

remain transparent and participatory to avoid 

reinforcing existing inequalities. 

• A rights-based approach ultimately requires 

structural transformation, not symbolic reform. 

8. Conclusion :- India's constitutional and statutory 

framework reflects a profound normative 

commitment to gender equality, grounded in 

liberal egalitarian theory, the capability approach, 

feminist anti-subordination thought, and the 

doctrine of trans formative constitutionalism. 

Through its guarantees of dignity, non­

discrimination, and substantive equality, the 

constitutional order aspires not merely to formal 

parity but to structural redress of historical 

disadvantage. In design and intent, it provides a 

robust normative and institutional foundation for 

advancing gender justice in the sphere of work. 

Yet empirical realities reveal a persistent 

diSjunction between constitutional promise and 

social practice. Enduring wage disparities, the 

feminization of informal and precarious labour, 

unequal care burdens, and entrenched socio­

cultural hierarchies underscore the limits of formal 

legal reform. Equality proclaimed in text does not 

automatically translate into equality experienced 

in fact. As contemporary theories of justice 

emphasize, gender justice requires the 

simultaneous pursuit of redistribution (economic 

restructuring), recognition (dignitary and cultural 

transformation), and representation (meaningful 

partiCipation in decision-making processes). 

Bridging this normative-empirical divide 

demands more than incremental policy 

adjustments. It requires institutional 

accountability, intersectional and evidence-based 

policymaking, participatory governance structures, 

and an explicit shift from protective paternalism 

toward empowerment-oriented reform . The 

State's constitutional obligation extends beyond 

non-discrimination to the active dismantling of 

structural barriers that constrain women' s agency 

and autonomy in the labour market. 
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Ultimately, the legitimacy of a 

constitutional democracy is measured not by the 

eloquence of its guarantees but by its capacity to 

convert rights into lived freedoms. The realization 

of gender justice for working women depends 

upon sustained structural transformation-within 

economic institutions, governance frameworks, 

and social norms-so that equality, dignity, and 

opportunity cease to be aspirational ideals and 

become concrete, everyday realities. 

References :. 

1. Crenshaw, K. (1989) . Demarginalizing the 

intersection of race and sex. University of 

Chicago Legal Forum, 1989(1), 139-167. 

2. Fraser, N. (1997). Justice interruptus: Critical 

reflections on the "postsocialist" condition . 

Routledge. 
3. Fraser, N. (2008). Scales of justice: 

Reimagining political space in a globalizing 

world . Columbia University Press. 

4. MacKinnon, C. A. (1979). Sexual harassment of 

working women. Yale University Press. 

5. Rawls, J. (1971) . A theory of justice. Harvard 

University Press. 
6. Agnes, F. (2011). Law and gender inequality. 

Oxford University Press. 

7. Austin, G. (1999). Working a democratic 

constitution . Oxford University Press. 

8. 8axi, U. (2002) . The future of human rights. 

Oxford University Press. 

9. Deva, S. (2012). Regulating corporate human 

rights violations. Routledge. 

10. Fredman, S. (2011). Discrimination law. Oxford 

University Press. 
11. Nussbaum, M. (2000) . Women and human 

development. Cambridge University Press. 

12. Sen, A. (1999). Development as freedom. 

Oxford University Press. 

2026 

Off. 320, Sanjeevni Nagar, Garha, Jabalpur (M.P.), srfjournaI27@gmail.com, WWW srfr . . esearchJournal.com, M. 8305476707, 9770123251 

74 




